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Scope 
 

The Australian Community Support Organisation welcomes the opportunity to make this 

submission to the review of the Mental Health Act 1986.  ACSO provides the following 

comments on the Exposure Draft Mental Health Bill 2010 with consideration to the 

submission questions circulated by the Mental Health, Drugs and Regions Division of the 

Department of Health: 

 

• how the proposed arrangements will operate in practice; 

• the impact on patients and providers of mental health services; 

• whether the Bill contains any significant omissions; 

• whether the Bill achieves an appropriate balance between the interests of all parties 

involved in the mental health system, such as patients, mental health service 

providers, families and carers; and 

• whether the Bill contains sufficient rights protections. 

 

ACSO has limited the scope of its submission to the areas in which the proposed Bill may 

impact on ACSO’s client groups particularly those who have experienced involuntary 

treatment both as inpatients and on Community Treatment Orders, and those who have 

been treated in prison settings. ACSO, in developing this response, has considered the 

experiences of our clients and staff and consulted with our Consumer Advisory Group. 

 

ACSO’s response is necessarily impacted upon by its position as a service provider under 

numerous legislative jurisdictions and as such this submission is influenced heavily by 

ACSO’s experience of working under the Disability Act 2006 (Vic) for the last four years. 

Where ACSO compares the Bill to the Disability Act it does so not with the belief that this is 

the best available option for consumers, but in recognition that at the very least rights 

protections should be congruent across mental health and disability service provision. We 

have clients and therefore provide services addressing dual disability, dual diagnosis and a 

range of complex needs and we are required to negotiate systems in which some clients 

have more rights than others, or more rights in one service system than in another. This is 

further complicated by our clients’ contact with the criminal justice system, where even 

diagnosis, treatment, support and continuing care let alone rights protections relating to 

these areas are ad hoc. 
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Introduction 
 

ACSO has been providing services to ex-prisoners since 1983. The organisation 

commenced operation as a drop-in centre staffed largely by volunteers until 1987, when it 

received funding from the Supported Accommodation Assistance Program (SAAP) to set up 

a half-way house for ex-prisoners.  

 

Since the 1990’s ACSO has expanded its services to include;  

 

� transitional support and case management to ex-prisoners; 

� transitional support and case management to sex offenders; 

� residential, outreach support and clinical services for people with an intellectual 

disability; 

� employment support and training services via the Job Services Australia and 

Disability Employment Services contracts with the Department of Employment, 

Education and Workplace Relations; 

� homelessness support programs as a SAAP provider; 

� alcohol and other drug (AOD) assessment and treatment brokerage via the 

Community Offender Advice and Treatment Service (COATS) funded through the 

Victorian Department of Health; 

� intensive home based outreach support to individuals with complex mental health 

concerns as a Psychiatric Disability Rehabilitation Support Service (PDRSS); 

� case co-ordination and intensive outreach support as a contracted provider to the 

Multiple and Complex Needs Initiative (MACNI); and  

� an outreach and mediation service for families and carers of people with mental 

illness who have had contact with the criminal justice system. 

 

ACSO has a reputation for working with those individuals whose behaviour, presenting 

issues or offending history mean that they may not be welcomed or are unable to be 

serviced by other agencies. Through our diverse range of programs, provided throughout 

Melbourne metropolitan and regional locations, ACSO strives to achieve our purpose to 

make a difference in the lives of disenfranchised people.  

 

The over-representation of people with mental illness in all levels of the criminal justice 

system has been well documented. A recent study by Baksheev et el, (2010) indicated that 

one quarter of detainees in Victorian police cells have been previously admitted to a 

psychiatric hospital, and in the month before interview 75% met the criteria for one or more 

Axis 1 Diagnosis. This study indicated that the prevalence rates of psychotic, substance use, 

mood and anxiety disorders were between two and 26 times higher among police cell 

detainees compared to the general population (Baksheev et el, 2010, 1048). Whereas a 

Department of Justice survey of police detainees indicates that the rate of previous mental 

health consumers could be up to 50%, with 17% of detainees being users of the public 

mental health system at the time of arrest (DHS, 2009, 52).  

 

Research indicates that up to 30% of people who appear before the Victorian Courts 

(Mullen, 2001) and 25% of newly remanded prisoners have a mental illness (DHS, 2009, 

52). Mullen, (2001) also suggests that 25% of Victorian prisoners have been prior 
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consumers of mental health services. The Department of Justice reports that mental illness 

is 3-5 times more prevalent in prisons than in the community with the prevalence of 

schizophrenia being almost ten times greater in the prison populations than in the 

community (cited in Mental Health Matters, 2009, 52). 

 

The over-representation of people with mental illness in the criminal justice system in 

Victoria requires an immediate and holistic government approach. The current review of the 

Mental Health Act (1986) is a welcome part of a range of actions needed to enhance the 

rights of mental health consumers who come into contact with the criminal justice system in 

Victoria. Any new mental health legislation must ensure that this highly disadvantaged group 

is given equal access to treatment, the same if not more stringent rights protections, and that 

protections relating to treatment, participation and rehabilitation follow them when they cross 

into other departments’ jurisdictions. ACSO also recognises the important role of the 

Department of Justice’s Justice Mental Health Strategy and the reform agenda in Because 

Mental Health Matters in their vision for better responses to the needs of forensic mental 

health consumers.  

Summary 
 

It is ACSO’s belief that the current and proposed Act do not sufficiently protect the rights of 

people with mental illness within the criminal justice system. In ACSO’s experience, there is 

currently inadequate protections for these consumers, meaning that they are often left with 

little access to treatment until they are in need of acute care and as a result frequently 

subject to involuntary orders, or entering and re-entering the criminal justice system or 

prison. 

ACSO suggests that a more comprehensive set of protections need to be developed in order 

to enhance the rights of people with mental illness in their encounters with the criminal 

justice system by the following recommendations;  

 

- that in order to promote voluntary treatment over involuntary treatment, timely access 

to mental health care should be considered a right and this right should be protected 

in the Mental Health Act;  

 

- that the Act should also further enshrine the right to treatment of prisoners and those 

leaving prison and forensic treatment facilities, as a particularly vulnerable 

population, to ensure access to treatment, discharge planning and continuing care is 

provided to all consumers of mental health services;  

 
- that the first objective of the draft Bill be consumer centred, as per the Disability Act, 

and that the objectives in general reflect the role of treatment as just one aspect of a 

consumer’s psycho-social recovery and wellbeing;   

 
- that the general principles of the Mental Health Act should also include the rights 

ratified by the Disability Act 2006 (Vic). 

 
- the inclusion of a statement that a “service provider must exercise control to the least 

extent necessary to preserve the safety of the client or others”;  
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- that the reporting requirements and penalties for using restrictive interventions are 

aligned with those applicable under the Disability Act (2006);  

 
- that access to advocacy be enshrined in the principles of the Act and include specific 

instructions that ensure that access to advocacy is available to all mental health 

consumers, whether receiving voluntary or involuntary treatment including those 

receiving treatment in prison or remand;  

 
- the clarification of Part 5, Section 68 subsection 3 (b) to ensure that the subsection 

clearly relates to the consumer; 

 
- that the Act reduces the barriers to treatment compliance for people on compulsory 

treatment orders;  

 
- that a treatment plan is a precondition of discharge/release from the criminal justice 

system. Where possible, this should be through a community in-reach model; i.e. that 

community continuing care, including support services are engaged and treatment is 

organised for all consumers prior to release into the community; 

 
- that the Act ensure that communication between all statutory bodies is formalised 

and regulated to ensure that a client’s release to the community, completion of parole 

or other orders, or access to treatment is not unfairly disadvantaged due to their dual 

status of mental health consumer and offender; & 

 
- that Advance Statements and other participation mechanisms are explicitly available 

and must be considered for the treatment planning and discharge of consumers in 

prison or remand. 

These recommendations are integrated into ACSO’s response below.  
 

ACSO’s response 

Right to treatment 
 

One of the principles proposed in the Draft Bill is to promote voluntary treatment over 

compulsory treatment (Part 2, subsections (b) and (c)), which ACSO strongly supports. 

However it is ACSO’s experience that access to treatment in the community poses a 

significant challenge for our clients. As was highlighted in the Review of the Mental Health 

Act 1986 - community consultation report and in many submissions to the consultation, 

access to treatment is often only available when our clients are acutely unwell. Many 

submissions to the initial review have highlighted that the service system is under resourced 

and without addressing this fundamental issue, a more rights based approach cannot truly 

be achieved. 

 

As well as the difficulty of accessing treatment prior to crisis, ACSO’s clients frequently find it 

difficult to access treatment and follow up upon release from prison or remand. The 

incidence of our clients being turned away from mental health services on return to the 
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community is unacceptably high and puts both an added stress on the client and added 

pressure on their support workers. For all offenders, this post-release transitional period 

presents one of the highest risks of re-offending.  

 

The current Act and the draft Bill are focused heavily on the acute and involuntary cases, 

where rights protections and participation in treatment is often limited. It is ACSO’s belief that 

early intervention via improved access to voluntary treatment and support at appropriate 

times, in locations suitable to consumers, when needed by consumers would decrease the 

incidence of harm, the incidence of involuntary treatment orders (and therefore the limitation 

of consumer’s rights) and potentially the incidence of offending for ACSO’s clients. 

 

ACSO believes that in order to promote voluntary treatment over involuntary treatment, 

timely access to mental health care should be considered a right and this right should be 

protected in the Mental Health Act.  

 

Equal access to treatment for offenders 
 

Although there is research to suggest that people with mental illness may be at higher risk of 

re-offending without access to adequate treatment and support, it seems that these high risk 

clients are often unable to access services due to their offending history or challenging 

behavior, or until they are in crisis. This lack of acceptable options for clients, courts or the 

Adult Parole Board means that they are increasingly being placed on treatment orders, or 

having treatment conditions placed on their parole or court orders in order to ensure that 

they access treatment, even when they are well and have been stable while being treated in 

prison. 

 

It is ACSO’s view that the Act should also further enshrine the right to treatment of prisoners 

and those leaving prison and forensic treatment facilities, as a particularly vulnerable 

population, to ensure access to treatment, discharge planning and continuing care is 

provided to all consumers of mental health services.  

 

Purpose of the Act 

 

ACSO supports the purpose of the Act in so far as it enshrines a recovery and rights based 

approach to treatment and care for people experiencing mental illness and sets up the intent 

to protect the dignity and self respect of all mental health consumers irrespective of their 

voluntary or involuntary status.  ACSO also supports the purpose of the Act aligning with that 

of the Disability Act 2006 (Vic). 

Objects and principles of the Act 
 

ACSO supports the modernising of the Act and the objectives and principles of the proposed 

Bill (Part 2 pages 12-17), particularly the recognition for the role of families and carers in the 

recovery of mental health consumers. However ACSO believes that the new Act needs to go 

further in protecting the rights of mental health consumers and to ensure that supported 

decision making is achievable. 
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Consumer-centred approach 
 

The first objective of the proposed Bill immediately restricts the rights of mental health 

consumers by balancing their rights with the rights of others, it is only the third objective (c) 

that relates to the wellbeing and recovery of consumers. Whilst this may seem trivial it sets 

the tone for the Bill, and highlights that although the Bill talks about a rights based approach, 

the consumers’ rights are not preeminent. 

 

Whereas the Disability Act 2006 (Vic) states that: 

 

The objectives of this Act are to— 

(a) advance the inclusion and participation in the community of persons with a 

disability; 

(b) promote a strategic whole of government approach in supporting the 

needs and aspirations of persons with a disability; 

(c) facilitate the planning, funding and provision of services, programs and 

initiatives for persons with a disability; 

(d) promote and protect the rights of persons accessing disability services; 

 (e) support the provision of high quality disability services; 

(f) make disability service providers accountable to persons accessing those 

disability services; 

(g) ensure the efficient and effective use of public funds in the provision of 

disability services. 

ACSO believes that the objectives of the Disability Act 2006 (Vic) (Part 2, section 4, page 

13) provide a better foundation from which to protect mental health consumers rights, even 

where they may be limited in order to protect the rights of others. 

 

ACSO recommends that the first objective of the draft Bill be consumer centred, as per the 

Disability Act 2006, and that the objectives in general reflect the role of treatment as just one 

aspect of a consumers psycho-social recovery and wellbeing.   

Capacity and participation 
 

Submissions to the review of the Mental Health Act community consultation recommended 

that an individual’s capacity to make decisions about their treatment should be assumed 

unless it can be clearly demonstrated that they are unable to provide informed consent to 

their treatment or care (2009,6).  This is endorsed in the draft Bill’s general principle that 

presumes a person’s capacity if they “appear” to be capable of the requirements to make a 

decision; the requirements of informed consent.  Whilst open to subjective appraisal, this 

promotes a rights-based interpretation.  

 

Clause 4 of the Draft Bill outlines practical ways of implementing its principles;  

 (4) A person with a mental illness must as far as is reasonably possible in the 

circumstances— 

(a) be consulted in accordance with this Act in the making of decisions about 
their mental illness; 
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(b) be supported to enable the person to make his or her own decisions, 
including in developing a treatment plan; 

(c) be provided with the support and information necessary to enable the 
person to exercise their rights under this Act; 

(d) have their preferences and wishes considered in the making of decisions 
affecting the person. 

 

However it is not as explicit as the Disability Act 2006 (Vic) in upholding the right of 
individuals to have control over their own lives and participate in decisions made about their 
treatment and care, which states (Part 2, section 5): 

(2) Persons with a disability have the same right as other members of the community 
to— 

 (a) respect for their human worth and dignity as individuals; 

 (b) live free from abuse, neglect or exploitation; 

 (c) realise their individual capacity for physical, social, emotional and 
intellectual development; 

 (d) exercise control over their own lives; 

 (e) participate actively in the decisions that affect their lives and have 
information and be supported where necessary, to enable this to occur; 

 (f) access information and communicate in a manner appropriate to their 
communication and cultural needs; 

 (g) services which support their quality of life. 

 

ACSO recommends that the general principles of the Mental Health Act should also include 

the rights ratified by the Disability Act 2006 (Vic).  

 

The Disability Act 2006 (Vic) (part 2, section 6, subsection 1) further protects the rights of 
intellectually disabled consumers by stating that: 

(f) services for persons with an intellectual disability should be designed 
and provided in a manner that ensures that a particular disability service 
provider cannot exercise control over all or most aspects of the life of a 
person with an intellectual disability. 

ACSO acknowledges that in certain circumstances, it could be inherently difficult to enforce 
a service provider to abstain from a controlling most or all of a client’s life. However this 
should only be as a last resort, in the interests of safety.  

ACSO recommends the inclusion of a statement that a “service provider must exercise 

control to the least extent necessary to preserve the safety of the client or others”.  

 

There is a significant discrepancy between disability and mental health service providers in 
regard to their reporting requirements (and subsequent penalties for breach) in 
circumstances requiring the use of restrictive interventions. Disability service providers need 
to comply with much more stringent reporting in relation to the use of and planned use of 
restrictive interventions.   
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ACSO recommends that the reporting requirements and penalties for using restrictive 

interventions are aligned with those applicable under the Disability Act (2006).  

Advocacy and legal representation 
 

ACSO believes that the principles relating to service provision in the draft Bill (Part 2, section 

7, subsection (5)) should enshrine the rights of consumers to access advocacy and support 

to fully participate in decision making, if the Act is to uphold the basic principles of supported 

decision making.  

 

There is no provision within the draft Bill’s principles that allow for independent advocacy to 

be provided for consumers where they have had their rights to consent, or refuse treatment 

limited. ACSO believes that whilst Community Visitors and Review Officers provide some 

rights advice they do not provide formal representation, and that the Review Officers are not 

sufficiently independent.   

 

Access to advocacy through legal representation would reduce the barriers to effective 

participation faced by mental health consumers, particularly those in prison or remand by 

assisting consumers to understand and exercise their rights in relation to their treatment and 

care. ACSO believes that at a minimum the Act should align with the Disability Act 2006 

(Vic) in its provision that: 

 (5) Treatment services should— 

(p) be designed and administered in a manner so as to ensure that 
persons with a disability have access to advocacy support where necessary 
to enable adequate decision making about the services they receive; 

(r) be accountable for the quality of those services and for the extent to 
which the rights of persons with a disability are promoted and protected in the 
provision of those services. 

ACSO recommends that access to advocacy be enshrined in the principles of the Act and 

include specific instructions that ensure that access to advocacy is available to all mental 

health consumers, whether receiving voluntary or involuntary treatment including those 

receiving treatment in prison or remand.  

Definition of Mental Illness 
 

ACSO, from its ongoing experiences with such clients, recognises the continuing needs and 

challenges posed by those experiencing severe personality disorders and, although this 

class of disorders is not covered by the Bill, recommends that existing services for them be 

considerably expanded. 

Compulsory Patients 

Assessment Orders 
 

ACSO supports the requirement that an Assessment Order and diagnosis of mental illness is 
in place before a consumer is treated involuntarily through the inclusion of Assessment 
Orders, in lieu of “the appearance of mental illness” as the criteria for involuntary treatment. 



ACSO Submission to the Review of the Mental Health Act December 2010  10

However, Part 5, section 68, subsection 3 (b) is unclear as to whether it refers to consumers 
or to any parties. 
 
ACSO suggests the clarification of Part 5, Section 68 subsection 3 (b) to ensure that the 
subsection clearly relates to the consumer. 

Barriers to treatment compliance 
 

Another significant issue for our clients is that they are required to pay for compulsory 

treatment. Although this factor is not considered under the Act, ACSO believes that this can 

cause hardship to our clients, and constitutes another example of where mental health 

consumers are disadvantaged in comparison to disability services consumers. 

 

ACSO recommends that the Act reduces the barriers to treatment compliance for people on 

compulsory treatment orders.  

Treatment and Discharge Planning 
 

The transition from custody to the community is a critical time for all offenders, but it is 

particularly so for those with a complex diagnosis or support needs. There is research to 

suggest that those who leave prison who have had a history of hospitalisation for mental 

health issues are at increased risk of mortality on release from prison, particularly if they are 

repeat or violent offenders (Kariminia et al, 2007, 104). 

 

There is an elevated risk of harm in the initial period of release, in addition to the increased 

risk of reoffending. Unfortunately there is also the risk that they are rejected access to 

support and services due to their offending, behavior or presentation. As Mullen (2001, 40) 

suggests, access to a step-down model of care for people with serious mental illness, in 

local general psychiatric units, is the preference for consumers leaving prison. However in 

the absence of such options, a more stringent focus on discharge and continuing care 

should be a priority for mental health consumers in the criminal justice system. 

 

Despite new forensic mental health focused initiatives, ACSO’s Specialist Mental Health 

Services are still regularly finding mental health consumers exiting courts, prisons or police 

cells without access to their belongings, medication, and pharmacotherapy or without the 

support to find accommodation. Remanded prisoners are often transported from a 

correctional facility to a court potentially anywhere in Victoria and subsequently released 

often without consideration to treatment, access to their property and their medication, with 

no resources or ability to collect their essential items and minimal identification needed to 

access welfare and the medication required to keep them stable. Sometimes these cases 

are not dealt with until late in the day and therefore Centrelink and other necessary services 

are not open.  

 

Unfortunately these are often the same circumstances that lead to their offences and 

consequential incarceration in the first place.  This is highlighted more with bail applicants 

and remanded prisoners. ACSO often does not hear about such cases until the crisis is 

unfolding, often too late.  
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Access to court based programs such as the Mental Health Court Liaison Service and CISP 

that provide outreach, or a specialist approach to clients with a mental illness, is often limited 

by location and availability. 

 

The draft Bill recognises the importance of a treatment plan and the need to address 

consumers’ psychosocial needs on discharge, however it needs to go further to ensure that 

this is acted upon and in place in all instances.  

 

Where the draft Bill (Part 7, Division 3, Section 132 (3)) states that:   

 (3) A treatment plan prepared under subsection (1) (b) must include— 

(a) arrangements for the accommodation, psychosocial wellbeing and 

ongoing treatment of the person; 

(b) a crisis relapse prevention plan; 

(c) details of any agency which provides relevant services for the purposes of 

the crisis relapse prevention plan. 

 (4) the preparation of a treatment plan is not a precondition to a person being 

discharged  into the community; 

 

ACSO contends that a treatment plan and discharge plan should be a condition of any 

treatment in prison or remand and that this plan should be required to be reviewed prior to 

release with continuing care provisions in place as a condition of release/discharge to the 

community. This should be the case for all mental health consumers released into the 

community on bail, from remand, on parole or straight release, with exception by special 

circumstances only. Ideally this could be done as part of a community inreach model, 

whereby post-release community services commence engagement with the client prior to 

release from prison, and it is the obligation of in-prison mental health service providers to 

ensure that this is the case.  

 

ACSO recommends that a treatment plan is a precondition of discharge/release from the 

criminal justice system. Where possible, this should be through a community inreach model; 

i.e. that community continuing care, including support services are engaged and community 

treatment is organised for all consumers prior to release. 

 

The following case studies reflect the need for case coordination and pre-release discharge 

planning for clients with a mental illness, and the potential affect the lack of such 

coordination and planning has on both consumers and service providers. 
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Sarah  
 
Sarah was released back into the community two years ago after serving a sentence at Dame Phyllis 
Frost Correctional Centre. Sarah has been a mental health consumer for many years, both as a 
voluntary and involuntary patient and as inpatient at the Marrmak Unit.  
 
In the first three months of being incarcerated she was in the Marrmak unit where she developed a 
good therapeutic relationship with her psychologist, who she saw weekly and consistently, and with 
the psychiatrist who she saw periodically.  
 
She said that whilst her relationships were good it had initially taken her over three weeks to see a 

psychiatrist in prison, it also took three to four weeks from requesting to see the psychiatrist to have 

her medication modified. She continued to see her psychologist and psychiatrist after being 

discharged from the psychiatric unit into a mainstream unit and it wasn’t until being released from 

prison that these relationships ceased.  

 

She noted that whilst her psychologist worked through with her emotional preparation for release, no 

referrals to mental health services or GPs had been prepared. Neither was her medication or 

prescriptions prepared for release. At this point she wasn’t an ACSO client and had no mental health 

support worker. She was not involved in her discharge planning and even though she knew she would 

need assistance in the community it was up to her and her parole officer after release to ensure that 

this happened. She had no follow up mental health services organised for her on release.  

Paul 
 
Paul was preparing to be released from prison and he needed a methadone provider 
arranged in the community. To achieve this it required almost two weeks of daily phone calls 
to the prison medical unit from both ACSO and Community Mental Health Service.  The 
frustrating problem was that when the calls were made we were reassured that it had all been 
arranged, but we knew this was not the case.  It was only the day before Paul’s release when 
a worker from the prison medical unit, contacted ACSO did we realise we were speaking to 
the correct worker, and until that moment she had not received a request to arrange the 
community methadone program for Paul.   With frenzy only hours before his release was the 
methadone arranged. For a person with more than a decade of addiction, not having 
methadone would have been a disaster, he was extremely anxious with the thought of being 
released, let alone not having his methadone available.  
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Treatment conditions 
 

Frequently ACSO’s clients with mental illness are having treatment conditions put on their 

parole orders or other criminal justice order. In ACSO’s experience these conditions do not 

necessarily appreciate the resource limitations of the service system that they are requiring 

consumers to access, nor have the appropriate referrals been put in place to Community 

Mental Health Services or where necessary a CTO drawn up so that it is certain that 

treatment will be available to consumers, prior to the conditions being made or before 

release.  

 

A Special Condition of treatment or assessment on a Parole Order give Community 

Corrections Officers the authority to direct offenders to relevant programs, however this is 

dependent on capacity. In ACSO’s experience consistent follow-up and referral processes 

are not followed through the court and prison systems to ensure that the consumer can 

actually access the services and treatment stipulated in their parole and or court orders. 

Better communication needs to be put in place between mental health service providers and 

the justice system to enable consumers’ access to treatment is provided voluntarily where 

ever possible.   

 

 

 

 

 

 

 

 

 

 

 

ACSO recommends that the Act ensure that communication between all statutory bodies is 

formalised and regulated to ensure that a client’s release to the community, completion of 

parole or other orders, or access to treatment is not unfairly disadvantaged due to their dual 

status of mental health consumer and offender. 

 

The following case study highlights ACSO’s recent experience of the lack of coordination 

and discharge planning as well as follow up for clients with mental illness being released 

from prison into the community.  

A client of one of ACSO’s services was released into the community; the client had a 

serious offending history and a significant mental illness. As a condition of their parole 

they were directed to access psychiatric treatment in the community. The APB wanted 

the client to be put on a CTO however this had not been organised by the treating 

psychiatric unit in prison prior to his release, nor had any referrals been made to mental 

health services in the community by the prison case manager. This resulted in him 

experiencing a delay in accessing treatment during the high-risk period of transition 

back into the community. 
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Tom  
 
Tom was recently released into the community after a significant period of incarceration. Tom was 
receiving inpatient treatment for schizophrenia at a prison psychiatric unit. Tom had also spent a 
period of his sentence at Thomas Embling Hospital. It is believed that he offended whilst off his 
medication; he is considered extremely high risk of re-offending. 
 
Prior to release, after securing appropriate housing in the community for Tom, his case worker liaised 
with the psychiatric nurse and case manager who made a referral to two mental health services in the 
community, who had agreed to co-case manage Tom’s treatment within two days of release. The case 
worker also linked Tom to ACSO’s Specialist Mental Health Service, in order to co-case manage.  
 
Tom was released from the prison psychiatric unit and his case worker was provided with the details 
for the referral and contact details for both the mental health services. Upon contacting one of the 
services, the worker was informed that the information he had received was incorrect, and that the 
service could not assist Tom without a referral from the Area Mental Health Service. He was told that 
the Area Mental Health Service were refusing to co-case manage the client. Whilst it wasn’t directly 
stated, it was inferred that the nature and severity of the client’s offending was the reason they were 
refusing to take him as a client. 
 
The Adult Parole Board had made accessing of intensive psychiatric treatment immediately upon 
release, as well as AOD counselling a condition of Tom’s parole.  
 
After talking to the mental health service provider, the ACSO worker wrote an email to both service 
providers, and cc’d Corrections. He explained the pre-release information that was given, in the 
presence of the APB that Tom be managed by the mental health service providers. This email was 
followed up phone by the ACSO’s Specialist Mental Health Service. It was only after some forceful 
negotiation that the services agreed to co-case manage him and organise his medication to be 
administered. The time and resources taken up in having to negotiate services that were unwilling to 
take Tom as well as the stress to Tom during this time, who thought that he was going to be in breach 
of his parole, should have been able to be avoided. 
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Advance Statements 
 

Whilst ACSO supports the inclusion of Advance Statements in the draft Bill we are 

concerned that such rights will not be extended to our clients, due to their history of frequent 

hospitalisation or incarceration. We are also concerned that there are too few protections in 

the draft Bill to compel service providers to act in accordance with the wishes of the 

consumer or their nominated person. We also believe that it should be explicitly stated within 

the Act that consumers accessing mental health services in prison or remand have the right 

to have their Advance Statements considered especially in relation to their continuing care 

upon release into the community. 

 

ACSO recommends that Advance Statements and other participation mechanisms are 

explicitly available and must be considered for the treatment planning and discharge of 

consumers in prison or remand. 

Conclusion 
 

It is ACSO’s belief that consumers of mental health services, whether they are in 
prison or remand, in the community, or inpatient mental health services, should have 
access to the same treatment, treatment and discharge planning, quality and 
continuity of care. ACSO also believes that rights protections should be at least 
equivalent with those of other vulnerable populations, such as those protected under 
the Disability Act 2006.  
 
ACSO supports the rights-based focus of the proposed Bill and its recognition of the 
social determinants of health, including the important role of family and carers.  
However it is ACSO’s position that the Mental Health Act has the opportunity to go 
further in protecting the rights of people with mental illness in the criminal justice 
system. Research consistently reports that people with a mental illness are 
disproportionately represented in police cells, remand, courts and prisons and whilst 
recent initiatives like the Mental Health Court Liaison Service and the Assessment 
and Referral Court (ARC) will go some way to alleviating some of these issues, more 
needs to be done to protect the rights of this particularly vulnerable group of people 
and facilitate their voluntary treatment. 
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